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Foreword

The Board of Equalization

In 1879, the Board of Equalization was established under the California Constitution to
regulate county assessment practices, equalize county assessment ratios, and assess
properties of intercounty railroads. In subsequent constitutional and statutory
amendments, the Board was directed to administer tax, fee, and appellate programs to
support state and local government.

Today, the Board collects taxes and fees that provide more than 36 percent of the annual
revenue for programs supporting transportation, education, health care, public safety,
parks, social services, housing, environmental protection, and natural resource
management.

The Board is responsible for administering the state’s sales and use, fuel, alcohol,
tobacco, and other taxes, and for collecting fees that fund specific state programs. More
than one million businesses are registered with the agency.

The Board sets the market value of California’s public utilities and railroads and of
private railroad car companies that operate in California. The Board also plays a
significant role in California local property tax assessment and administration.

Members of the Board meet monthly in Sacramento and periodically in the Los Angeles
area to hear and decide appeals from taxpayers, adopt regulations, perform ministerial
functions, and set policy for the direction of its staff. The Board appoints an Executive
Director to implement its policies and manage the activities of Board staff.

Purpose of This Reference

This Board Meeting Reference is intended to be a working guide and useful tool for
Board Members and management staff who participate in Board meetings. It covers
Board meeting-related processes, procedures, and practices. It is based on the controlling
Constitutional provisions, statutes, and regulations. The Board Proceedings Division will
periodically revise the reference to keep it current. All suggestions and revision requests
should be directed to the Board Proceedings Division.

%/ )
Ramon J. Hirsig
Executive Director
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Board Organization

Board

The five Members of the Board, who serve concurrent four-year terms, constitute the
nation’s only elected tax commission. Four Members are elected directly from
constitutionally defined districts within the state. The State Controller, who is elected at
large, serves as the Board’s fifth Member.'

Chair

Generally, at its f1rst meeting of the calendar year, the Board elects a Chair and Vice
Chair for the year.” A majority vote of a quorum is required to elect the Chair or Vice
Chair.

The Chair approves Board meeting agendas. The Chair’s boardroom responsibilities
include convening and adjourning Board meetings, calling agenda items, and conducting
hearings and the subsequent Board vote.

The Chair serves as a member of the Franchise Tax Board along with the State Controller
and the state Director of Finance. The Chair may designate his or her Deputy to serve at
meetings of the Franchise Tax Board.? In contrast with the Board of Equa11zat10n s
constitutional origins, the Franchise Tax Board was established by statute.*

Board Committees®

The Chair may appoint Board advisory committees and committee chairs. The current
Board Committees are

Business Taxes Committee

Customer Services and Administrative Efficiency Committee
Legislative Committee
Property Tax Committee

Board Member Deputy Participation in Board Actions

Except for the Controller (see next page), a Board Member may not designate a Deputy
to serve at Board meetings. However, Board Members may designate individuals from
their personal staffs to represent them on advisory committees and task forces.

2
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Deputy Controller’s Participation in Board Actions
puty p

The Controller may designate any Deputy to act on the Board to exercise the
Board’s statutory powers and duties.® The written designation is maintained in the
Board Proceedings Division. The Deputy Controller may not act on behalf of the
Controller in the exercise of the Board’s constitutionally imposed powers and
duties. Therefore, the Deputy Controller may not participate in state assessee and
private railroad car tax valuations or reassessments, or claims for refund filed under
the Insurance Tax Law, Motor Vehicle Fuel Tax Law, or Alcoholic Beverage Tax
Law. The Deputy Controller may participate in the adoption and issuance of written
findings and decisions on reassessments, petitions, or claims previously heard and
decided by the State Controller.

Board Member Vacancy

If a Member leaves office before his or her term expires, the Member’s Chief Deputy is
authorized to discharge the constitutional and statutory duties of the office until a
successor assumes office.’

Powers Conferred on the Executive Director by Resolution Adopted by
the Board®

“RESOLVED, That Ramon J. Hirsig, as Secretary of this Board, is hereby designated to
act as its chief executive officer on and after April 1, 2004, with the title ‘Executive
Director,’

“RESOLVED, That the Executive Director shall have full authority to exercise, perform,
and discharge any and all duties, powers, and functions vested in or imposed upon the
Board by any provision of law and otherwise, unless (1) the duty, power or function is
one that can only be exercised, performed, or discharged by the Board in session
expressly for that purpose, or (2) the Board expressly reserves the delegation of the duty,
power, or function subject to the approval of the Board; and be it further

“RESOLVED, That all of the authority hereby delegated is to be exercised under the
general direction of the Board and is in accordance with policies enunciated by the
Board, and that such delegation shall not constitute the relinquishment of any power,
jurisdiction, or responsibility of the Board; and be it further

“RESOLVED, That the authority hereby granted to the Executive Director shall include,
but shall not be limited to, the following:

(a) Execution of any and all personnel documents as the appointing power. Prior to the
execution of such documents the Executive Director shall: (1) obtain Board approval for
all appointments of personnel at the Career Executive Assignment (CEA) level; (2)
obtain approval of the Board Member in whose District in which appointments are
located for all District personnel appointments; (3) notice at least monthly the Board of
all other personnel appointments; and (4) obtain Board approval for all position upgrades

R
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which result in a change of classification at the CEA level and above before such requests
are submitted to the Department of Personnel Administration;

(b) Execution of any and all budgetary and fiscal documents for and on behalf of the
Board. Prior to the submission of the annual budget and all Budget Change Proposals, the
Executive Director shall obtain the explicit approval of the Board before submission to
the Department of Finance except that Board staff may develop, without prior Board
approval, Budget Change Proposals resulting from newly enacted legislation within the
ten-day Department of Finance deadline. If the Board majority does not act or the Board
vote results in a tie, the Executive Director may submit the documents as proposed;

(c) Execution of any and all contracts for materials, services and supplies. Prior to the
execution of such documents, the Executive Director shall obtain Board approval for any
contract in which the amount of the contract exceeds $1,000,000;

(d) Execution of any and all leases with respect to real and personal property. Prior to
execution of such documents for any new office space, the Executive Director shall
obtain approval of the Board Member in whose District such new office space is located
and Board approval for all other new office space relating to the headquarters’ operation;

(e) Execution of any and all releases of liens for which provision is made in those parts of
the Revenue and Taxation Code wherein the Board is named as the administrative
agency; this shall include the subrogation of such liens to other liens or encumbrances, as
well as the determination for or on behalf of the Board of whether or not the taxes,
interest, and penalties secured by liens on property as to which liens are to be released or
subordinated are sufficiently secured by a lien or liens on other property, as well as the
determinations for or on behalf of the Board that a release or subordination of any lien for
which provision is made in the Revenue and Taxation Code will not endanger or
jeopardize the collection of taxes, interest and penalties;

(f) Execution on behalf of the Board of any certificates for which provision is made by
any part of the Revenue and Taxation Code with respect to the amount of taxes, interest,
and penalties that are due thereunder; and be it further

“RESOLVED, that in the absence of the Executive Director, the authority vested in the
Executive Director by this resolution, or any other resolution now in effect or adopted
hereafter by the Board, shall be exercised by the Executive Director’s designee, or by the
person named by the Board as Acting Executive Director.”

Designation of Acting Executive Director’

When the Executive Director is absent or otherwise unavailable to perform the duties of
the office, the Chief Counsel may perform any and all of those duties. When performing
those acts, the Chief Counsel will be designated as Acting Executive Director.

In addition, the Executive Director may designate one or more other persons to be Acting
Executive Director and may designate the order in which the designees are to serve. An
Acting Executive Director may also designate another Acting Executive Director if
necessary.
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Attorney General

Relationship to the Board"”

The Attorney General is the chief legal officer of the state and the legal advisor to the
Board. The Attorney General advises and represents the Board on legal matters when
requested to do so.

Informal and Formal Opinions"

The Board may ask the Attorney General to provide an opinion regarding a Board matter.
Informal opinions may be oral or in the form of an informal letter. Formal opinions are
initiated by a written request from the Executive Director on behalf of the Board. The
formal opinion is in the form of a letter directed to the Board and is published if it
concerns a question of general importance.

Consultations”

The Board’s staff confers on a regular basis with representatives of the Attorney
General’s office concerning current litigation or other legal issues of current importance.
At the request of the Board, a representative of the Attorney General appears before and
consults with the Board. On occasion, at the request of the Board, the staff of the Board
and the Attorney General consult with taxpayers concerning pending questions of
importance.

Litigation"”

The Attorney General is required by law to represent the Board in all actions brought
against it for the recovery of taxes. The Attorney General may also represent the Board in
legal actions the Board files in the performance of its official duties. In such instances,

the Chief Counsel requests that representation in writing.

Clerk of the Board

The Chief of the Board Proceedings Division acts as the Clerk of the Board.

The Board and the Executive Director have delegated the following duties to the Chief of
Board Proceedings:
e Review and adopt regulations and approve rulemaking calendars.'*

e Sign Notices of Public Hearing, Interested Party letters, fiscal imgact statements
to the Department of Finance, and Orders to Adopt Regulations.'

e Prepare Board meeting open session minutes for Board approval. 16

e Prepare Board meeting closed session minutes for the Executive Director’s
approval.'’

e Manage Business Taxes Board-level cases, setting Board hearing and decision
dates, assigning deadlines for necessary staff work in the Legal Appeals Division,

State Board of Equalization % 2007 Board Meeting Reference < 1-4



Sales and Use Tax Department, or Property and Special Taxes Department, and
creating a priority protocol for Board cases. 18

e Manage the Appeals Conference planning function.'®

e Submit franchise and income tax appeals for Board decision on the written record
and close appeal files upon withdrawal or resolution of appeals or failure to
supplement appeals upon request.20

e Specify deadlines in compliance with Board orders for post-hearing submissions
from taxpayers, other state agencies, and Board staff; monitor those deadlines;
grant extensions of time upon approval of the Board Chair; submit on the record
those cases in which a party fails to file submissions by the specified deadline and
specify thglearliest possible date for Board consideration of those recommended
decisions.

e Report contribution disclosures on the record of a Board meeting if a hearing is
held, or into the written record of a Board meeting if no hearing is held.? (This
delegation specifies the term “board staff” in Contribution Regulation 7009(d).)

e Postpone board hearings.” (This delegation specifies the authority described in
Regulation 5076(c).)
Additional duties of the Chief of Board Proceedings are specified in the Rules of
Practice.** :

2
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Notes

! California Constitution, article XIII, section 17.

2 State Board of Equalization Administrative Manual, section 0102.

3 Government Code section 7.6.

* Government Code section 15700.

3 State Board of Equalization Administrative Manual, section 0102 and 0104.1.
% Government Code section 7.9.

" Government Code section 1775 and Attorney General Opinion 96-1106, December 31, 1996.
8 Government Code section 15604 and State Board of Equalization Administrative Manual, section 0108.
° State Board of Equalization Administrative Manual, section 0106.

1% Government Code section 11040.

! Government Code section 12519.

12 Government Code section 15610.

1* Government Code sections 11040 through 11043.

' Delegated May 1, 2001.

15 Delegated February 2, 1998.

'® Delegated 1977.

' Delegated 1992.

'® Delegated May 12, 1998.

1% Delegated July 1, 1998.

» Delegated November 19, 1992.

2! Delegated April 2, 2001.

2 Delegated April 2, 2001.

3 Delegated April 2, 2001.

* California Code of Regulations, title 18, section 5010 et seq.
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Committees

Board Committee Meetings and Reports’

Board committees generally meet the first day of the Sacramento Board meeting. Deputy
Directors or designated managers of the respective programs prepare the agendas. Each
agenda or discussion item is supported by an issue paper, a legislative proposal, or a bill
analysis, as appropriate. The Deputy Directors or managers prepare agendas in
consultation with the committee chairs and distribute them in advance of the meetings to
the Board Members, staff, and interested parties. Committees may discuss and
recommend only those items included on their agendas. The Deputy Directors or
managers draft the committee minutes for approval by the Executive Director and the
committee chairs, and then for Board approval at the administrative session of that
meeting, if possible. Only Board-approved recommendations are implemented. Board-
approved committee minutes are distributed to Board Members and staff. The Deputy
Directors or managers draft and maintain committee agenda procedures in consultation
with the committee chairs.

e The Business Taxes Committee provides a forum for interested members of the
public to express their views and present proposals regarding the provisions and
policies related to Board-administered tax and fee laws.

e The Customer Service and Administrative Efficiency Committee addresses issues
that affect customer service to taxpayers and feepayers, as well as administrative
operations throughout the Board.

e The Legislative Committee recommends Board positions on bills before the
Legislature and the Governor.

e The Property Tax Committee promotes uniformity and consistency in property tax
assessment and administration by providing guidance to county assessors and
their staffs and other property tax practitioners through the Assessors’ Handbook,
property tax rules, and other written guidelines.

Board-Sponsored Legislation

Once the Legislative recess begins in the fall, Board Members and Board staff may
submit proposals for Board-sponsored legislation to the Board’s legislative counsel. The
counsel and the managers of each of the departments review each proposal. All Board
Member proposals and the viable staff proposals generally appear on the Legislative
Committee agendas for the November and December meetings.

The agenda includes a brief one or two-sentence fiscal impact statement. If insufficient
time is available to prepare an impact statement before staff send out the original agenda,
the updated agenda distributed with the staff recommendations must show the fiscal
impact. For legislation that would result in a significant administrative impact to the
agency (a subjective decision), the agenda should also include a statement of the amount
of that impact.
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Board staff prepare papers for all Board Member-suggested proposals stating the pros and
cons of each issue. These are intended to give an impartial perspective on one Member’s
proposal to the other Members. The legislative counsel attempts to secure legislative
authors for proposals approved by the Legislative Committee.

Board Positions on Legislation

At the Board’s Legislative Committee meeting, the committee members recommend a
formal Board position on each legislative proposal. The legislative counsel drafts the
minutes of the Legislative Committee meeting for approval by the Executive Director and
the committee chair before the Board administrative session.

The Board reviews the committee recommendations as part of its monthly Administrative
Agenda and confirms, rejects, or revises them. Unless an item is deferred to the Board for
discussion, Board approval of the minutes means that the Board adopts the committee’s
recommendation for a Board position on each legislative proposal listed in the minutes.

The Board takes one of three basic positions on legislation: support, oppose, or neutral.
Variations of these positions may include support concept; support, if amended; neutral,
point out problems; and oppose, unless amended. If a Member objects to the position
recommended by the Legislative Committee on a bill or to the position taken by the full
Board, the Member may submit for the record a written objection stating the Member’s
position. That objection will be included in the committee report.

The Board position is stated in letters of support, opposition, or neutrality. The Executive
Director signs the letters and they are sent, as appropriate, to the author, Senate and
Assembly committee chairs and members, and the Governor. The legislative counsel
relays the Board’s position in testimony at Senate and Assembly committee hearings.

R
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Board Meetings

Powers of the Board and Procedural Constraints

The Board’s powers are administrative. However, the Board is empowered to adopt rules
and regulations, generally regarded as a quasi-legislative function, and to hear and
decide individual cases,” generally regarded as a quasi-judicial function.

There are two principal laws that constrain the manner in which the Board may adopt an
interpretation of tax law. The first is the Bagley-Keene Open Meeting Act,’ which in part
provides that a state body may take an action only if the item is properly noticed on the
agenda of a meeting open to the public. The second is the Administrative Procedure Act,?
under which an interpretation of the Board must be adopted as a regulation if it is to have
the force and effect of law. :

Quorum’

Any three Members constitute a quorum. The Board cannot act unless a quorum is
present. If a Member is disqualified from participating under the provisions of the
Quentin L. Kopp Conflict of Interest Act of 1990 (Kopp Act),® the conflict of interest
provisions of the Political Reform Act,’ or by any other conflict of interest, that Member
may not be counted to establish a quorum. If the Deputy State Controller is not
authorized to participate because the matter before the Board is a constitutional function,®
then the Deputy State Controller may not be counted to establish a quorum. Whenever a
Member states that he or she is “not participating” on a particular matter, that Member is
not counted to establish the quorum. However, if a Member is entitled to participate, but
elects to abstain on the vote, the Member is still counted as part of the quorum.

Voting

Minimum Vote for Board Action’

A majority vote is required for Board action. But the majority is defined as a majority of
a quorum—two votes—rather than a majority of the Members—three votes. For example,
a motion could carry if all five Members were present and they voted as follows: two
abstaining, two voting yes, and one voting no.

Examples of situations in which two yes votes would carry a motion
Five Members present

e Two yes, two abstain, one no.
e Two yes, three abstain.

Four Members present

e Two yes, one abstain, one no.
e Two yes, two abstain.

7
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Three Members present

e Two yes, one no.
e Two yes, one abstain.

Motions Fail on Tie Vote

Since a majority vote is required for all decisions or actions of the Board, motions fail on
a tie vote.

Not Participating and Abstaining

A Member or the Deputy State Controller who is disqualified in a matter because of
financial contributions or a financial interest is not entitled to vote and should state that

he or she will “not participate” in the vote. The Deputy State Controller should take the
same action when a constitutional matter is being considered. The correct notation in the
minutes or announcement at the Board meeting is that the Member or Deputy State
Controller is “not participating.” If a Member is entitled to participate, but chooses not to,
the Member’s reason for not participating need not be disclosed on the record. However,
if a Member is legally disqualified from participating, the Member must disclose the
reason for the disqualification on the record. 19 To “abstain” means that the Member or the
Deputy State Controller is entitled to vote, but has chosen not to vote.

. . . 11
Contribution Disclosures

The Kopp Act disqualifies any Board Member, including the State Controller, from
participating in an adjudicatory proceeding before the State Board of Equalization if any
single party, participant, or agent of either has contributed at least $250 to the Member in
the preceding 12 months. However, if the Member returns to the contributor all
contributions over $249, the Member may participate in the proceeding. The law also
requires a Board Member, party, participant, or agent to disclose any such contribution on
the record. Board staff must inquire from all parties, participants, and agents whether any
such contributions have been made to the Members. Board Proceedings then reports its
findings to the Board.

Financial Conflict of Interest'
A Board Member who has a financial conflict of interest must do the following:
e Publicly identify, in enough detail to be understood by the public, the financial
interest that causes the conflict of interest or potential conflict of interest.

e Recuse himself or herself from discussing or voting on the matter or from
attempting to use his or her position to influence the decision.

e [Leave the room until after the discussion, vote, or any other disposition of the
matter is concluded, unless the matter is on an agenda reserved for uncontested
matters.
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Roll Call Vote”

A Member who is not present when the Chair calls the vote may not cast a vote unless the
voting Members are tied. In this case, the Chair may leave the roll open until the
conclusion of the Board meeting to allow the absent Member or Members to be present
and vote. A Member’s vote may not be added to the recorded vote after the roll call has
ended.

It has been Board practice that a Member may ask the Chief of Board Proceedings to
record in the minutes the way the Member would have voted if the Member had been
present at the roll call. However, a Member’s request to record his or her intentions is not
a vote and will not be recorded as such.

A matter may be decided by unanimous consent,'* except during a teleconferenced
meeting. All votes taken during a teleconferenced meeting must be by roll call vote."?

Participation in a Decision by a Member Not at the Hearing

When a matter has been taken under submission for a later vote, a Member who was not
at the hearing may participate in the decision if the Member has made a reasonable effort
to gain a substantial understanding of the record. '® The Chief of Board Proceedings will
provide the hearing record and transcript to any Member upon request.

Expunging the Record

If the Board adopts a motion to expunge the record of a previous Board action, the
motion, second, and vote to expunge are included in the meeting minutes. The vote or
words expunged are omitted from the meeting minutes.

Rescinding the Vote

If the Board adopts a motion to rescind the record of a previous Board action, the motion,
second, and vote to rescind are included in the meeting minutes. The action that is being
rescinded remains recorded and is marked with a footnote that indicates the location of
the final action recorded on the matter.

Reopening a Vote

A previously recorded vote may be reopened at the same meeting or a later meeting if all
of the following apply:
e The decision is not final.
e A motion to reconsider is made by a Member who voted with the prevailing side.
e A majority of the Members vote affirmatively on the motion to reconsider.
e The matter has been properly noticed under the Bagley-Keene Open Meeting Act.
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Forms of Motion

The following are suggested standard forms of motion. These forms in no way limit a
Member’s right to present his or her own motion for consideration.

Business Taxes

Petition for Redetermination

Submitted for Decision

[ move that the petition be submitted for decision.

Submitted for Decision with Time to Provide Additional Information/Documents
(30/30/30)

I move that the petition be submitted for decision and grant the petitioner 30 days
to file supporting documents, the department 30 days to respond, and the Appeals
Division 30 days thereafter to review the petitioner’s supporting documents and
the department’s response and provide its recommendation to the Board.
Granting the Petition

I move that the petition be granted and the tax (or fee) be redetermined
accordingly.

Granting the Petition in Part

I move that the petition be granted with respect to (item or items) and denied with
respect to (remaining item or items) and that the tax (or fee) be redetermined
accordingly. '

Deleting a Penalty

I move that the (type of penalty) be deleted.

Reducing Fraud Penalty to Negligence Penalty
I move that the fraud penalty be reduced to a negligence penalty.

Denying the Petition

I move that the petition be denied and redetermined as recommended by the
Appeals Division.

Memorandum Opinion

I move that a draft Memorandum Opinion be prepared by the Appeals Division
and brought back to the Board for adoption.

California Victim Compensation and Government Claims Board (formerly the
Board Of Control)

I move that the petition be denied and direct staff to send a letter to the California
Victim Compensation and Government Claims Board recommending favorable
consideration of the request for relief filed by the taxpayer.
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Claim for Refund

Submiitted for Decision
I move that the claim for refund be submitted for decision.

Submitted for Decision with Time to Provide Additional Information/Documents
(30/30/30)

I move that the claim for refund be submitted for decision and grant the claimant
30 days to file supporting documents, the department 30 days to respond, and the
Appeals Division 30 days thereafter to review the claimant’s supporting
documents and the department’s response and provide its recommendation to the
Board.

Granting the Claim for Refund
I move that the claim for refund be granted.

Granting the Claim for Refund for a Stated Amount

I move that the claim be granted in the amount of $ and denied in the
amount of $

Granting the Claim for Refund for an Indefinite Amount

I move that the claim be granted in the amount of $ and denied as to any
amount in excess of $

Denying the Claim for Refund
I move that the claim for refund be denied.

California Victim Compensation and Government Claims Board (formerly the
Board Of Control)

I move that the claim be denied and direct staff to send a letter to the California
Victim Compensation and Government Claims Board recommending favorable
consideration of the request for relief filed by the taxpayer.

Corporate Franchise and Personal Income Taxes

Submitted for Decision
I move that the appeal be submitted for decision.

Submitted for Decision with Time to Provide Additional Information/Documents
(30/30/30)

I move that the appeal be submitted for decision and grant the appellant 30 days
to submit supporting documents, the Franchise Tax Board 30 days to respond,
and the Appeals Division 30 days thereafter to review the appellant’s supporting
documents and the Franchise Tax Board’s response and provide its
recommendation to the Board.

Granting the Appeal
I move to grant the appeal and reverse the action of the Franchise Tax Board.
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Granting the Appeal in Part

[ move that the appeal be granted with respect to (describe item or items) and that
the remainder of the appeal be denied.

Deleting a Penalty

I move to delete the (type of penalty), otherwise sustain the action of the
Franchise Tax Board.

Denying the Appeal

[ move to deny the appeal and sustain the action of the Franchise Tax Board.

Frivolous Appeal Penalty

I move to sustain the action of the Franchise Tax Board and impose a frivolous
appeal penalty in the amount of ($ amount).

Formal Opinion
I move that the matter be taken under submission and direct the Appeals Division

to draft a proposed formal opinion in favor of (successful party), because (reason
or reasons).

California Victim Compensation and Government Claims Board (formerly the
Board Of Control)

[ move that the appeal be denied and direct staff to send a letter to the California
Victim Compensation and Government Claims Board recommending favorable
consideration of the request for relief filed by the taxpayer.

Property Taxes

Submitted for Decision
I move that the petition (claim or application) be submitted for decision.

Granting the Petition (Claim or Application)
I move that the petition (claim or application) be granted.

Abating the Penalty
I move that the penalty be abated.

Denying the Petition (Claim or Application)
[ move that the petition (claim or application) be denied.

Rulemaking

Authorization for Public Hearing

[ move that we authorize publication of this proposed regulation for a public
hearing.

Adoption of the Regulation

[ move that the regulation be adopted.

Taking a Regulation Under Submission at the End of the Public Hearing
I move that the regulation be submitted for decision.

%
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e Refer the Revised Language to the 15-Day File

I move to approve the revised language to the regulation as recommended and
refer the regulation to the 15-day file.

e Approval of Changes to the Published Version
I move that the changes to the published version be approved.

e Adoption of an Emergency Regulation and Authorization to Publish

I move that the emergency regulation be adopted and authorize its publication for
public hearing.

Board Meetings

The Board holds regular meetings in Sacramento each month and periodically holds
meetings in the Los Angeles area as needed. Historically, the Board has also held one
meeting a year in San Diego."

Open Meeting Law

The Bagley-Keene Open Meeting Act'® provides that all meetings of the Board are open
and public and that all persons shall be allowed to attend.

Public Agenda Notice”

Notice of any Board meeting or Board committee meeting must be given and made
available on the Internet at least ten calendar days before the meeting. Any person who
requests notice in writing must be sent a copy. The notice must include

e The name, address, and telephone number of a person who can provide further
information before the meeting.

e The address of the Internet site where notices are made available.

e A specific agenda for the meeting that contains a brief description of the items of
business to be transacted or discussed in either open or closed session. A
description of an item to be transacted or discussed in closed session must include
a citation of the specific statutory authority under which a closed session is being
held.

Items cannot be added to the agenda after the notice is issued.

Typically, the Board Proceedings Division posts the Public Agenda Notice on the
Board’s website, www.boe.ca.gov, on a Friday, at least ten calendar days before the
scheduled Board meeting. The division also e-mails the announcement of the posting to
an e-mail list and mails a printed copy of the notice to interested parties who have
requested the notice in writing.

Availability of Board Meeting Materials™

Agendas for public meetings and all other material distributed to the Board Members for
discussion or consideration at a public meeting are public records subject to disclosure
unless a recognized exemption applies. Examples of exemptions would be the attorney-
client privilege or taxpayer confidentiality. Public Board meeting materials are made

Q2
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available to the public on the Internet as attachments to the Public Agenda Notice. The
materials are also available in printed form on the day of the meeting.

With regard to the Board, the Bagley-Keene Open Meeting Act specifically provides that
before taking final action on any item that does not involve a named taxpayer or feepayer,
writings pertaining to the item that are public records and have been distributed by staff
or individual Board Members to the Board Members prior to or during the meeting must
be: (1) made available for public inspection at the meeting, (2) distributed to all persons
who request or have requested copies of these writings, and (3) made available on the
Internet.

Closed Sessions™

The Board may hold closed sessions for the following reasons:

e To consider the appointment, employment, or dismissal of a Board employee or to
hear complaints or charges brought against Board employees.

e To consider matters pertaining to the appointment or removal of the Executive
Director.

e To confer with or receive advice from its legal counsel regarding pending
litigation when discussion in open session would prejudice the Board’s position in
the litigation.

e To hear confidential taxpayer appeals at the request of a party or to hear
confidential taxpayer data when disclosing that data is prohibited by law.
The Board’s Chief Counsel prepares and submits to the Board a memorandum stating the
specific reasons and legal authority for the closed session. Prior to holding any closed
session, the Board shall convene and disclose in an open meeting the general nature of all.
items to be discussed in closed session.

Teleconference Meetings

The Board may hold a meeting by teleconference as provided in the Bagley-Keene Open
Meeting Act.” The Board Proceedings Division coordinates the meeting in conjunction
with the Business Services Section.

Planning Board Meetings
Board Proceedings Division

The Board Proceedings Division manages the workload of the Board meetings. The
division forecasts, manages, and reports on Board hearing workload, plans and circulates
Board meeting agendas and agenda materials, manages the contribution disclosure
program, prepares Board meeting minutes and transcripts, and supervises the Board
meeting support staff. The division manages the Board’s franchise and income tax,
homeowner and renter property tax assistance, and property tax appeals programs and the
workload of the business taxes appeals program. The division administers the Rules of
Practice and manages the administrative aspects of the Board’s rulemaking program.

K2

State Board of Equalization % 2007 Board Meeting Reference °» 3-8



Board Workload Plan

In September of each year, the Chief of Board Proceedings prepares a Board workload
plan for the following calendar year and submits it to the Board for adoption. The Chief
then plans each meeting based upon the adopted plan, beginning 90 days before the
meeting date. The chief may cancel a Board meeting day for lack of workload, but
generally other meeting date or location changes are made by majority vote of the Board
in session. The adopted meeting calendar is published on the Board’s website.

Board Proceedings staff send planning memos to the various departments to notify them
when Board meeting materials are due to the Executive Director for approval to be placed
on the meeting agenda.

Board Meeting Agendas

The Board Proceedings Division determines the number of oral hearings to be heard by
the Members and sets the order of the agenda. Approximately 30 days before the meeting
date, the agenda is submitted to the Chair for approval. The Chair approves all Board
meeting agendas. (See Appendix for the Public Agenda Notice Template.)

Any Member may place an item on the Board meeting agenda, subject to the Chair’s
approval or a majority vote of the Board in session. If the Chair denies a Member’s
request to place an item on the agenda, the Member may bring up the denied item during
a Board meeting administrative session and request Board approval to place the item on a
future agenda. When brought before the Board in this manner for future agenda
placement, the item does not need to be on the Public Agenda Notice of the current
meeting. For information on scheduling items on Board meeting agendas or for
information on Board actions on agenda items, contact the Board Proceedings Division.

Oral Hearings

An oral hearing before the Board allows taxpayers to present unresolved tax or fee issues
to the Board for decision. The five major categories of oral hearings are

¢ Homeowner and Renter Property Tax Assistance

e Corporate Franchise and Personal Income Tax

e Sales and Use Tax

e Special Taxes

e Property Taxes
Contribution disclosure is required for oral hearings.

Nonappearance Matters

Tax matters placed on nonappearance calendars require Board Member action, but do not
require the taxpayer to appear. There are two types of nonappearance calendars,
adjudicatory and consent.

Adjudicatory Calendar

A tax matter is placed on the "Tax Program Nonappearance Matters—Adjudicatory"
calendar if any one of the following applies:
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e The matter was previously scheduled on the Board’s Public Agenda Notice as an
oral hearing.

e The matter was previously removed from the consent calendar for a separate
discussion and vote.

o The matter is one about which a Board Member or Board Member staff
previously contacted board staff or a party.

Contribution disclosure is required for this calendar.

Consent Calendar

A nonappearance tax matter is placed on the “Tax Program Nonappearance Matter—
Consent” calendar if it does not meet the criteria described above.

Contribution disclosure is not required for this calendar.

Administrative Matters

Under the Board meeting agenda heading “Administrative Matters,” the Executive
Director and staff present reports on matters of interest or policy matters requiring Board
approval. Matters of a routine nature, such as retirement resolutions, adoption of Board
meeting minutes, or rate setting, may be grouped on a consent agenda, but a Member may
remove any of these matters for separate discussion.

Contribution disclosure is not required for Administrative Matters.

Conduct of Board Hearings

Formality

Board hearings are brief, to the point, and informal. The taxpayer is not required to use
legal or technical language. If facts are disputed, a taxpayer may bring witnesses to testify
or use documents or other exhibits to help explain the taxpayer’s position. Taxpayers may
be represented by any person they choose, including but not limited to an attorney,
accountant, bookkeeper, employee, or business associate. 2

Board Meeting Sign-In

Taxpayers, representatives, and witnesses scheduled for oral hearings are asked to
complete and 51gn an appearance sheet. However, completing and signing an appearance
sheet is voluntary Anyone who signs an appearance sheet to sgeak on an adjudicative
matter will be asked to complete a contribution disclosure form.” Copies of the
appearance sheet and contribution disclosure forms are given to the Members, the staff
attorney presenting the case to the Board, the court reporters, and the vote recorder.

Exhibits

Parties to the hearing may provide exhibits for distribution to the Board Members and
staff before the hearing. Legal staff will review exhibits and if any part of an exhibit
contains the elements of a brief, and the party is represented by counsel, that part of the
exhibit will not be accepted and will be returned to the submitting party.*®
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Parties are encouraged to provide nine sets of copies of exhibits to the Board Proceedings
Division for distribution to the Board Members and staff at least two weeks before the
Board meeting.

Time Allocation for Oral Hearings

Before the oral hearing, Board Proceedings staff informs the taxpayer in writing how
much time will be allowed for their hearing. At the Board meeting, the Chief of Board
Proceedings announces the time allocations and informs the Board Chair when each
period has elapsed.”’ Thirty-five minutes are allowed for each hearing: 10 minutes for the
taxpayer, 10 minutes for the department (Board of Equalization department, Franchise
Tax Board, and other state agencies), 5 mmutes for the taxpayer rebuttal, and 10 minutes
for Members’ questions.

Taxpayers may ask for more time before the hearing. The Chief of Board Proceedings
may grant these requests with the approval of the Chair. Generally, no more than an
additional 10 minutes per party is granted to present complex cases. Board Proceedings
staff wil%ginform the parties in writing when a request for additional time has been
granted.

Order of Presentation

Generally, the party requesting the Board hearing is the taxpayer. Following the
introduction by the Board’s representative, the taxpayer or the taxpayer’s representative
will present the arguments and testimony that support the taxpayer’s position. Next, a
representative for the department will respond to the taxpayer’s arguments and set forth
the department’s position. Taxpayers will then be allowed to reply.

If the department requested the Board hearing, the presentation order is reversed.

Examination of Witnesses

The Board may place all witnesses under oath.” At the discretion of the Chair, the Chief
of Board Proceedings swears in witnesses by administering this oath: “Do you swear to
tell the truth in these proceedings?” After the witness is sworn, the Chief asks the witness
to state his or her name for the record.*® The Chair may allow additional time to the
taxpayer for witness testimony.

Decisions

At the close of a Board hearing, the Members will either make an immediate decision or
take the matter under submission. In either case, the taxpayer will receive written
notification of the Members’ decision by mail.

Public Comment

Opportunity is provided for the public to address the Board on any agenda item,
including any item on the administrative agenda. Exception: If an opportunity for public
comment was provided on the same item at a Board committee meeting and the item has
not been substantially changed since the commlttee heard the item, the Board is not
required to hear additional public comment.’
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Board Proceedings staff will request anyone planning to speak before the Board to sign
in. Signing or completing a public comment appearance sheet is voluntary. A speaker
who declines to fill out the appearance sheet will not be precluded from speaking to the
Members.>? Copies of the public comment appearance sheets are provided to the Chair,
the court reporters, and the Chief of Board Proceedings.

Use of Interpreters”

Persons participating in Board meetings who do not speak English or who have hearing
impairments may contact the Board Proceedings Division before the Board meeting date
to arrange for an interpreter.

Before the interpreter translates any sworn testimony given in a language other than
English, the interpreter must take an oath that he or she will accurately and fully translate
the questions from English to the other language and the taxpayers’ or feepayers’ answers
from the other language to English.

To assist in making the record, the Chair should ask the taxpayer or feepayer to respond
to questions in his or her own language and not in English.

Access to Board Meeting Sites™

Board meeting sites are accessible to people with disabilities. Those who need special
assistance may contact the Board Proceedings Division. People who need hearing
assistance devices may request them from the sergeants-at-arms at Board meetings.

Minutes, Transcripts, and Audio

Board Minutes

Minutes are the summary record of each meeting. Draft copies are published on the
Internet by the Board Proceedings Division and distributed to Board Members, the
Executive Director, and various staff for review. After review and Board approval, the
minutes are published on the Internet. Each year’s complete set of approved minutes is
bound into volumes. The bound volumes of Board minutes are the permanent record of
Board actions required by the Government Code.® They are available for review in the
Board Proceedings Division and the State Archives.

Closed Session Minutes

Closed session minutes are a record of topics discussed and decisions made at a closed
session. The minute book is not a public record and is kept confidential.”® The minute
book is available to Members, the Executive Director, and the Chief Counsel. The Chief
of Board Proceedings writes these minutes and the Executive Director approves them.

Incorporated Data and Public Disclosure

Selected supporting documents, known as incorporated data, are incorporated into the
minutes by reference. Examples of incorporated data are public hearing materials,
administrative matter materials, and reports and memos from Board staff provided to the
Board Members for discussion or consideration at a public meeting. Incorporated data is
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noted in parentheses in the text of the minutes and designated by exhibit numbers. Copies
of incorporated data are available from the Board Proceedings Division.

The minutes of the Board meetings, and any exhibits submitted into evidence and
incorporated by reference into the minutes, are public documents subject to disclosure.
Some related documents are not subject to disclosure.

e Business Taxes. Board hearing summaries, Appeals Division Decision and
Recommendations, and briefs are not subject to disclosure since they contain
confidential taxpayer or feepayer information, which is normally not submitted
into evidence. However, at the request of the parties, any materials marked as
exhibits during the oral hearing may be entered into the record.”’

e Franchise Taxes: All briefs and exhibits submitted for the Personal Income Tax,
Bank and Corporation Tax, or the Senior Citizens Property Tax Assistance and
Postponement Law are subject to public disclosure before the Board’s decision
and incorporated into the minutes.

e Property Taxes: For state assessee and private railroad car company
reassessment hearings, the petitioner must submit supporting evidence when the
petition is filed. The petition and other documents submitted to the Board
Members are incorporated by reference into the minutes as exhibits and are
subject to public disclosure only after the Board has heard and decided the
petition. For hearings on Applications for Review, Equalization and Adjustment
of Taxable Property Owned by Local Governments, and Petitions for Claims for
Welfare Exemption, supporting evidence may be submitted either before or at the
hearing. Petitions or applications and other documents submitted to the Board
Members are also incorporated by reference into the minutes as exhibits and are
subject to public disclosure before the Board’s decision.

Audio

Meetings are broadcast throughout the Board’s Headquarters building. Public access is
available through an independent contractor for a monthly fee. Board Members and staff
may request compact disc recordings of the meeting from the Board Proceedings
Division.

Transcripts38

Transcripts of Board meetings are prepared by agenda item and only upon request.
Transcripts are public records and subject to public disclosure. Requests may be directed
to the Board Proceedings Division.

Completed transcripts and untranscribed shorthand notes are retained up to 12 years after
the hearing date.”

g
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Board Meeting Staff

Clerk of the Board

The Chief of Board Proceedings acts as the clerk of the Board. The Chief’s
responsibilities are to plan, organize, and conduct the Board meeting in accordance with
the provisions of the Open Meeting Act, the Kopp Act, the Political Reform Act, and the
Rules of Practice and Rules of Order.

Appeals Division Attorney, Legal Department

The Appeals Division attorney introduces the parties and summarizes the issues involved
in the appeal. As needed, the Appeals Division attorney provides advice to the Chair and
other Board Members on the application of the law to the facts in the case and related
procedural issues.

The Department Representative

The Board’s departments are represented at oral Board hearings by an attorney from the
Tax and Fee Programs Division of the Legal Department or a hearing representative from
the Sales and Use Tax Department or the Property and Special Taxes Department. If the
hearing is for corporate franchise or personal income tax, an attorney from the Franchise
Tax Board will be assigned to represent the case before the Board. The role of the
attorney or hearing representative is to state why the amounts at issue were properly
assessed by the affected department, setting forth the relevant facts and applying the
applicable law. The Deputy Director of the department (or designee) and the Assistant
Chief Counsel of the Legal Department (or designee) are also present at the hearing to
represent the department. The Deputy Director and the Assistant Chief Counsel will
comment and answer questions as necessary.

In cases involving taxes or fees jointly administered by the Board and another state
agency, an attorney or representative, or both, from that agency may be present and elect
to make a presentation to support the agency’s position.

Hearing Reporter

A certified court reporter reports all matters heard by the Board in open session.
Electronic recording systems, installed at the Sacramento and Culver City hearing
locations, provide an audiotape backup to the reporters.

Vote Recorder

A Board Proceedings staff member acts as the meeting vote recorder during open session
to record the Board’s actions and requests during the Board meeting.

Sergeant-at-Arms

The sergeant-at-arms is a Board employee serving a rotational career development
assignment in addition to regularly assigned duties. The sergeant-at-arms serves for one
to two years. Employees are selected for Sacramento, Culver City, and San Diego Board
meetings.

State Board of Equalization =~ < 2007 Board Meeting Reference % 3-14



The sergeant-at-arms performs miscellaneous duties such as making copies of
documents, delivering messages to or from Members, setting up appropriate signs,
logging the security officers in and out, and operating the Boardroom audiovisual system.
During hearings, the sergeant-at-arms maintains order in the Boardroom.

The Internal Security and Audit Division is responsible for arranging for the California
Highway Patrol to provide security at Board meetings.
Taxpayers’ Rights Advocate

A member of the Taxpayers’ Rights Advocate office is available before the Board
meeting for any questions taxpayers may have regarding Board procedures or their rights
as taxpayers.
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Notes

! Government Code section 15606, subdivision (a), Revenue and Taxation Code section 7051 and other
statutes in the tax and fee programs administered by the Board.

2 California Code of Regulations, title 18, section 5010 et seq.

3 Government Code section 11120 et seq.

* Government Code section 11340 et seq.

3 California Code of Regulations, title 18, section 5072.

¢ Government Code section 15626.

" Government Code section 87100 et seq.

¥ Government Code section 7.9.

9 California Code of Regulations, title 18, section 5081.

10 Government Code sections 15626 and 87105.

' Government Code section 15626.

12 Government Code section 87105. :

13 California Code of Regulations, title 18, section 5081.

14 California Code of Regulations, title 18, section 5081.

15 Government Code section 11123, subdivision (b)(1)(D).

' Morgan v. U.S. (1936) 298 U.S. 468 [80 L.Ed. 1288]; Cooper v. State Board of Medical Examiners
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